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+ - in West Virginia v. Darnette that school childre whose parents were

mewbers of Jehoveh's Witnesscs need not salute the flog in school anrd
its 1969 Tinker 3 decisipn holding unconséitutional the éxpulsion of l
" two Des Moines school children for wearing«bléck arm bans to protesf ‘
the killing in Vietnam, the éupreme Court decided no major case de- -
fining the rights of chiidrén in edﬁcatioh. the judiciary's sensitivity
to lécal’governmental authority is abundantly clear.
Thi; sensitivity was expreséed by the Supreme Court in its
:l968 Egper§6n4 deciéion which held that the Arkansas law prohibiting,
the teaching'of Darwinian evolution was a violation of the érinciple
of the séparation'of_church'and staté. The Court said: "judicial
in the operation of the public school gyéfem of the

nation raises problems reguiring care and rectraint...By and lar

ces
public education in our nation is committed to the control of state
the

and local authorities. Courts do not and cannot.intervene in
resolution of conflicts which arise in the daily operation of scihool
systems and which do not directly and sharply implicate basic ccn-

stitutional values.". A simplified, less legalese _version appeared

in the 1971 Sims v. New Mexico Sfdecision of a U.S. Federal District.
Court 5udge upholding a local school district's use of corporal pun-

ishment: "This Court will not act as a super school board to second

guess the defendants.”

1f the -separation of powefs argument was one spike which

\

: ; . . i 1
held down successful challenges to corporal punishment, then the .
\

3
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“other was the long-stendlng yiew of children as a cpecial clacgs,

one which could not be treated undex the same blaw“”f of consti-

-tutional protection as adults. The concept of shielding children

from the harsh reality of courtroom conflict hgs becn a staple of

our legal system.

In the words of tﬁe Supreme Court's 1968 CGinsberg v. New
.gggg‘ decisidnbupholding a state statute'making criminal the sale
of.nude pilctures to-children even though the pictures are not
regarded as obscene for adults: "Even where £here‘is an -4invasion
of protected freedoms, 'the power of the state to control the

conduct of children reaches beyond the scope of its authority

*

over adults'..." Justice Potter Stewart, in a concurring opiniecn

-’

.

_in that-case,.defined this'position more fully: "I think a state

may permissibly determine that, at least in some precisely delinsa

.of that full capacity fop,individualﬂchoice_whighﬂis_thaypresﬁpr.n

position of First Amendment guarantees. It is only upon such a
premise, I should suppose, tﬁa£ a étate may deprive children. of
other rlghts -— the right to marry, fér'example, or the.right to
vote - deprlvétlons that would be constltutlonally.iﬁtoléréble
for adults."

One mightvexpéét from this summary that the judicial at-

titude is immutable. Not so. The law does change and judgés with

ad

areas, a child -- like some in a captive audience -- is not possessed

s
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. . it. The tides of historv and public attitudass do enter into the
Supreme Courlt's thinling. A~As Pinley T2toxr Dunne's huincrous chaxr-
acter, Mr. LCocley, ccouonted . in 1900, "No motiter wucoaner th'

constitution follows the flag or not, th' .supreme court follows

i

the 'illiction returns.”

The era of the 60's was one of strong social protest in
which enti:ensegmeﬁts of the population, previously seen as groups
to whém the Bill of Rights dia not apply, emerged to demand their

- rights. Black people, homosexuals,_military personnel, young.

people, prisoners, the poor all came forward to demend the mantle

courageous leadership of Earl Warren, responded with decisions that
beyau LU apply these protections to disaavantaged classes of

people.

- . The power -of this social revolution, which the Court's
decisions fostered, swept minors. and students into its vortex.

: t 7 . "> = 4

In 1967 the Supreme Court said "In Re Gaulft that minor defendants
involved in a juvenile proceeding were entitled to certain procedural

’ s

of constitutional protection. And the Supreme Court, under the )
safeguards: *“...whatever may be their precise impact, neither the .

Fourteenth Amendment nor the Bill of Rights is for adults alone.™

This attitude was emphatically reaffirmed with respect to school

children in the Tinker v. Des Moines Independent Community School

: 8
District case: "Students in school as well as out of school are

)




'persons' under our Constitution. They are possessed of fundamentél
rights which £he states must respoect, just as they themselves must
~respect their obligations to ?he state." - . [

The Supreme Court's view of children as a group within

.\//

society that deserved constitutional protection was not absblute.
In the 1973 Rodrigueg case which raised the problem of équal
financial support for all school districts, the Court held that
the state is not obligated as a matter of fundameﬁtal right to
" provide éducation. This somewhat narrowed the ground-on which the
rights éf'childrén iﬁlbthef kinds éf séhool.cases couid be pre;sed.
Nevertheless, it was against a background of litigative
activism and a-changing ?Hgfgﬂé_ggﬁ?t‘attitude toward children,
that the legal drive for abolition of corporal punishment in. sdhopls
-was undertaken. Lawyers began a systéﬁatic attack agaiﬁst fhe idea
6f physical punishmént wn schools as a disciélinary measure,

reminded by the oft-quoted Botsford Principle'in the 1821 Supreme

. . e . 10 .
Court case of Union Pacific Railroad Co. vs. Bostford: "no right

’is héld more sac;ed, or is more cgrefully-guarded by the commmon

law, than the right of ever§ individuél to the possession and

control of his own person free'ffom all restraints of interference

of others, unless by clear ana unqﬁes;ionable‘aﬁthority of,law;"
The motivating force for the legal assault on corporal

punishment in schools is explained in this 1975 statement by the

Community Advocate Unit of the Pennsylvania Attorney General's

6
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office: "Lawyers are concerned about the. legal viability of the

use of corporal punishment in schools, including its guesticnabie

constitutionality and of the anomaly that children in schools are

the last class of persons who are allowed to bhe beaten in a sociai

N

context...

"The recentness.of the Supreme Court's affirmation that

children are protected by'the Constitution reflects the curiousness

of the position of children in Anglo-American legal systems. Until

recently'the need for solicitious care and-nurturipg of the young

"has improperly provided the rationale for corporally punishing

children in schools. With the recognition of constitutional pro-
tectioné from invasion‘of physical integrity and security. the
1zck of rccognition of such protection from ccrporal punishmént in
schools is an anoma;y. The Tinker .and Goult decisions make clear
that children are 'peopie? under the Constitution. As peopie,
school childten should te immune from an uﬁconstitutional intrﬁsion
into that 'sacred' zone, the student's body. Although to déte,
none of the  cases challenging the conétitutionality of corporal
punishment have been unqualifiédly successful, the recognitioh'of
a cohstitutional protection frém,gorporal punishmeht'pf school
children is an idea whose time has come.”

This assertion of an "idea whose time_has.come"'did not
automatically assure success in this legal-campaign. Educational

autheritics argued vigorously, and still do, that elimination of

¢
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corporal punishment will rob principzls «nd teachers of
a tool necessary to enforce discipline and curb unruly be-
havior -- to maintain order (A curious argument in view of
the accepted psychological fact that force and coercion
' A o s o '
only breeds anger that brea¥ out) in unruly.behavior.)
And so far the courts have ‘generally backed this claim.
.12 - . o '
In the 1971 Sims™" case the Federal District Court
in New Mexico said: “The regulation here questioned does
not go beyond that which is sometimes reasonably necessary
or required and is reasonably calculated to serve the public
interest by promoting decorum in the public schools through
1

legitimate means.,'

Aane <

And as a three-iudge federal court

u

13

opined in the_Baker™~ case now being pressed before the

'Supréme Court challenging North Carolina's corporal puns=
ishment statute: “There can be no doubt ébout_the state's
legitimate and substantial 4interest in maintaining order
and discipline in the public schpols...It should be clear
beyond peradventure, indeed self-evident; that to fulfill
its assumed duty of-providing an education. to all Qhé-want

it, a state must maintain order within its schools, as the

Supreme Court has recognized on several occasions... So
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so long as the force used is reasonable =-- and that ie¢ all th-o ihe
statute here allows —- school oificials are free to empioy cOrporal
punishment for disciplina;y purposes until in the exercise of their
own pxoféésional judgment, or in response ﬁo.concerted pressure from
opposing parents, they decide that its harm outweighs its utility.”

But lawyers_aqd organiéations, like the American Civil
Likerties Qnion, remain undaunted, despite the determination of school
officialsuﬁo retain their custom of physical purishment and the courts'
over-all approval of this practice. In thé time remaining I wouid
,like to present some of the maih legal arguments now being pressed,
the courts"reactions,'engage in a bit of crystal-ball gazing as to
legal directions and conclude with some sugge;tions for practionezers
like yourself.

.- The Eighth.Amendment to the United States Constitution

protacts the individual against the state using cruel and uvnusual

*Bditorial Note: The referencé to Jreasonable" force appears in
several‘other legal decisions. This keys the issue not on the
'question of removihg corporal punishment asAa.Qiolation of a child's
basic right, but on the degree of coercion utilized. Thus there is
c;eated a "floating" standard depehding on theujﬁdgment of individual

judges rather than a single defined'stangard'that could be applied

nationally - A.R.

9
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punishment. The emplc,nent of physical force in schools, especially

Lt ~ Y t

it the wolcls of ofo ot donnl znd msychological opt fon so firmly
opposed, has made the Eighth Amendment argument an attractive one.

The corporal punishment of soldiers, sailors, domestic

servants and prisonérs has already been determined to violate current

- 14
moral standards. Specifically, in Jackson v. Bishop, the U.S. Court

of Appeals forlthe Eighth Circuit found in 1568 that the whipping
of prisoners with a strap in aﬁ Arkansas peniﬁentiary "offends
contemporary concepts of human decency énd precepté of civilization
which we profess to possess}"A Ih 1974 thé Seveﬁtﬁ Circﬁit uphaléu

15.
the finding of a lower court in Nelson v. Heyne that the use of

" corporal punishment and tne method of administering tranguilizing

drugs by defendant cfficers of the Indiana Boys Schoel for young

offenders was cruel and unusual “punishment. The Court found that

@ -

the paddling of the boys violated "The standards of decency in a
maturing ;ociety, in that the punishment was disproprotionate to
the offense and offended broad and idealistic concepts of digﬁitg,
civilized standards, humanity and décency;"

| These are convincing arguments which would'appgar to app}y
to educational institutiénsl‘ But with one exception.baéed on- the
excessive use of punishment, the coufts'have refused tb accept the

Eighth Amendment connection between prisoners and juvenile offenders

and school children. : ' .

0o ...

-
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*In the 1971 Ware v. Estes decision, a Federal District

‘h

in Dollz

it

Court held that the policy of cozmoral puhishmcnt ﬁﬁ cenlic
(recommended by a committee and ammroved by a pareat. " 'ore a teacher
utilizes it) was not. unrelated to the "competency of the state_in
determining its educationalvpolicy" and was not a viclation of the
ﬁighth Amendment. The Court made special nofe of the fact, to which
othe; courts have allﬁded, that if tﬁe pﬂnishment was unreaéona@le

or exceésive, “it is no longer lawful and the perpretator of it may
be criminally'and civilly liable. The law and policy do not éanction

child abuse."”

The New Mexico Sims case rejected the cruel and unusual

punishment argument on similar grounds, pointing out that the pun-
ishment of the students consisted of thrée blows from a paadle, only

slight phvsical harm, and was meted out openly in the hall of the

school building. This finding was re-iterated in the 1972 Glasex 8 o

v .

case, in vwhich a Pennsylvania Fedefal District Court judge =aid N
_neither the force used or the sanction applied were excessive or
indiscriminate. Other jgdges haye relied on‘techﬁiéal interpretatioﬂs
of fhe Eighth Amendment éo reject the claim of cruel and unusual
puniéhment. A Vérﬁont Féderal Si;trict Court judge, ruling in the

. 19 -
1973 Gonvaw - case, said that the Eighth Amendment was written to
apply to pecnalties imposed for criﬂinal beha?ior, and since the
children were not punished for a cr;minal offense the Amendmeﬁt

could not ba properly invoked. ' -

11
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Although these decisions do not accept‘the claim that

D} N, by B :
b Amandnoent,

one najos fedor.sl couxbk hins vulea Lont the monner i thoulo
punishment is applied may-infringe ‘this constituticnal guarantee.
In 1974 the U.S. Court of Ippeals for the Fifth Circuit produced

20
this important breakthrough in the Ingraham v. Wright decision,

holding that where the punishment causes serious physical and
psychological injuries,:is systematically administered, and is in- °
flicted without the students being gi&en an opportunitj to explain
the circumstances which led to the puﬁishment, the Eighth Amendment
is violated. The case concerned Florida's Dade County School system,
thé}sixtﬁ largest in the nation. where charges of indiscriminate use
nf carporal punishment by teachers and without consultiné their

principals were made.

-

LA

The appeals coﬁrt said the use of corporal punishment was
1 proper disciplinary measure in schools but added: "whether
punishment is cruel and unusual depends upon the circumstances
surrounding the particular punishment. “In this case children éQed

12 through 15 were punished for alleéed misconduct that did not

-inQolve physical harm to any other individual or damaged property.

The system of punishmeﬁt utilized resulted in a number of releatively
serious injuries and thus clearly involved a significant risk of
physéical damage to the child. Taking into consideration the age

of the children, the nature of the misconduct. the risk of domago,

.this court must connlude that the system of punishment at the junior

12
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high school was ‘excessive' in a constitutionai sense."
| The revort of the Cowuwvnity Advccate Unit of &he Ponnsylvahia's

Attornég General, ailluded to above,'conclude; ité section on thé'

Eighth Amendmeﬂ% aspect by stating: "If c&rporal punishment is to

be préhibited-as cruel and unusual punishment in prisons and

juvenile institutions, how is it comstitutionally permissible in

public schools, . If delinquent students are protected by the Eighth

Amendmant then so must students in public schools. The evolving

standards of decency that mark the progress of a maturing society
militate aéainst the cqntiﬁued use of corporal‘punishment fouhd to
be ineffective as a rehabilitiétive tool, susceptig}e of abuse
and used excessively when 1eséer correctioﬁ could be used, and

contrary to current sociologicali thought. A commcn sense approacn

.to the questidn must ‘be if you cannot beat prisoners or delinquent

children how can you beat children in public'schools?"

" Yet our courts are loath: to -apply this interpretation,
relying instead on the right of local échool'officials to determine
under state statutes their owﬁ edu@at;onal poiicies, including the
use of corporal punishment.l | |

If courts are reluctant to accept a swéepingRCOpsti£utional
ban on qorporal punishmenf} they seem willing to impose certain
restrictions on its application. 1In this direction.liesvhope_for
curbing the practice. These restrictions relaté tb the question.

of parental, not children's, rights. » ' L e

13
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- L That parents have the right to raise their children as thewy

sce fit, including thcelilx: c¢cducation, was ussorted by the Supreme Court

i as early as the 1920's.and reaffirwed as late as the 1970's. In

- 21 . ’
Mever v. Nebraska (1923) deciding that a state is without the

right to compel.the‘instruction of school.children in'thg English .
language only, the-court said "without a'unbt Eiiberty iﬁ the
Fourteenth Amendment sense] denoées not merely freedom from bodily
restraiht.but also the right of-the individﬁal_tb..; establish a -

home and bring up children..." This was followed by Pierce v.

Society of Sister522(1925) in which the court struck down a com-
pulsory school attendance law whicﬁ required all children Eo be
educated in state-maintained schéols. Uphdldiﬁg the right of private
schgols to exist, theicourt said that parents have the liberty "té -
direct the upbringing and education of children un&er their control... -
rightc guaranteed by the constitution may not ﬁe abridged by legié—.

; lation which has no reasonable relation to some purpose within‘the
competency of the state...The child is not‘the mere creaturé of.the
state; fhose who nurture.him and dirgct his destiny; have the right,

=

coupled with the high duty, to recognize and prepare him for addi-

tional obligations."”
' ' 23 . . . K .
In the Wisconsin v. Yodexr - (1972) case validating the’

Amish's right to educate children as they wished, the Court said:
*,.. a state's-interest in universal education, however highly we-
rank it, is not totally frec from a balancing process when it "™

- - .-

. : impinges on other fundamental rights and intgrééts; such as those

14
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F protected by...the traditicnal interest of parents with respect to

the religious urbringingof their children so long ag they, in the

:
:
d
3 vords of Pianen
; : 2
?
[

~§-

£ iarcn, ... 'propare [them] for sdditional ohlications:® i

These decisions. are the framework in which attorneys i . %

operate to maintain‘the right of .parental control. The facththat \ g

a parents turn over_theif children to school aythorities in loco parentis »E
. : _ ‘ |

should not mean that whatever the school wishes-to do with the

P

children is a proper exercise of the parental function. The early

T AR T e

? definition of in loco parentis meant that the school was to stand

in pldce of the parent w1th respect to the. parent s total respon-

sibilities to the.child, no: merely the dlsc1p11nary role. The

present-day definition, in the form of corporal punishment, is

\
*
1.
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"Acknowledging that parental interests must be balanced o

against the state's interests, federal courts have enunicated the

-
€ -

view that corporal punlshment in schools must be exercised only with

parental consent. The court in Ware, 24 the earllest recent de~

cision, noted that such consent was part of the Dallas School Board %

. policy. The most s gnlflcant advance in limiting coxporal punlshment,

25
_however, came in %' °i;laser case where the federal court ruled

that the disciplinc could be exercised only 1f the parent is willing
to grant the school such authority. This was followed by a similar

26 :
ruling in the 1974 Mahanes case, contesting Virginia's corporal ;

punishment law. ' , . . ' - ' ]
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s . ‘ ‘"An extension of this argument is being made this month in

- a jurisdictional statement asking the United States Supreme Court
: 27 o :
to hear North Carnlina's Baker case., Attorneys ror Vircinia Raker,

who as a matter of principle, had requested on several occasions

the principal and teachers in her son, Russell's, school, not to
P pal _

»

‘administer corpbral'punishment, have stated the issue this way:

"Does the constitutional concept - -of familial.privacy'bar school
officials from whipping ;c£§ol children over.pa£en£al objections?"
| Relyingvprimarily on the Meyers and Pierce decisions, Mrs.
- - Baker's.at£orneys claim that the right éf "familial privacy” is a
preferred position in the constellation of constitutional rights
and the burdéﬁ is on the state to establish a cOméelling need to

-
thiis imhiereni cight. They answer the educators’ argument

P
U VG b b e

G

"of in loco parentic by stating that the assumpticn of parental

sﬁpremacy was not strained by this relationship so'long as education
wasl§oiuntary, not compulsory, and corporal punishment was éccepted
as an appropriéte means of disciplining a child -~ conditions that
do not exist téday. Of particular interest to psychologists is this.
comment in the judisdictibnal stateménts, drawing on the testimony
of clinical psyéhologist John Edwards thaf thé whipping oﬁ the child - "i
against'his or hef parenf's‘ﬁill carries the potentiél-of ﬁo;e i

serious psychological damage to the child than when the child

is physically disciplined with parental consent. Psyéhologist Edward

testified:

: . . - 16
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MY think that in any situation where the adults who

.

have primary respceusibility for tha care of a yound.:

disagree, you're going to have a éituation'Whigh‘cawuvw S UPURS Yot
‘to become'ﬁiéhly anxious and to be somewhat unsure of the posiéion
that they may be in; so in the situation where the scnool and the |
éarents.are disagreeing, the child is really very mgch caught in a
bind. I think the situation offérs him as opportunity to certainly
get:infé,alllkinds.bf problemé.-~ not only witﬁ hié{feelings, buﬁ .
in terms of his behavioré - try;ﬂg to fiﬂd out, reéily,nwhs"has
primary responsibility for him so. he knows where thé limits are."

Other légal thepries éfe beinghpropounded in the effort
to have coﬁrts declzre the pratticé of corporal punishment illegal
but so rTar with no success: (15 suilding on the supreme cCourt's

o o 28 .

declaration of a right of privacy in the Griswold case voiding
Comnecticut's law barring dissemingtion of birth coatrol ihforma£ioﬁ,
.thé argument goes that giving schools the aUthority to whip children
is not a compelling;state interest and tﬁeréfore invades their
con;titutionally.— protected zone of.privacy. This position is
strengfheﬁed by the Suéreme Couft's abortion.décisions involving
controi'ové¥ ohe's own-bod& -~ the issue of corporal puﬂishment
focusing on the sanctity of one's bodily igEggrity, especially as
there is no effect on another person.

(é).Related to the theory of physical‘inéegrity is an

.interpretation of the Fourth Amendment's prohibition against un-

17
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unrcascnable scarches ard seizures. The legal argument

-
L .
s " involving ¢~ -sensual blocd

up by two recent Suprere Cnurt doaciginn
alcohol tests and the frisking of a suspect's ovcrcoat by a police
officer. In both cases the high court dwelt heavily on the application

of the Fourth AméndmentAto an individual's physical securify.

Loved

(3) Arguments that coféoral:pﬁpishment is a denial of eqﬁal
prdtection of thé law.have beén rejected on grbunds.that the cases
show no discriminatory applicatioh, and that school board regulations
meet thé Fourteénth Amendment requirement‘of Yrecasonableness."

Similarly, the position thatléorporal‘punishment isga violation of

First Amendment rights because the vague and overbréad language of

Q

statutes prodnres a chilling effoct

fiee speeccn in
the classroom has been given short shrift.

A new boost to the‘legal campaign agaiﬁét corporal punishment

. " . B " N N
in schools was given this year by a significant due process Supreme
Court decision in a school case unrelated to corporal punishment.

The idea that beforc the state punishes a citizen the individual

must.be informed of the chérges against him/her so that there can be a
chance to fespond and prove innocence is the rock on which our idea

of due process of law is bhilt; The early corporal punishmeht -

32 33

decisions, such as Sims and Gonyaw, held that no such requirement

was necessary in these kinds of school disciplinary situations.

The decision of the educational authority, especiélly as only moderate -
rise—to the issue to the level of a criminal -

18
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‘ proceeding requiring the full pznoply of constitutional guarantees.

)

on thg

f.‘.a
)

s been-placo

0N
5"

é iut u;lb“ Jravuary 1575 a nevw gioss h
right of due process in school proceediﬁgs which.holds high hepes i
for its application to corporal puhishmen£ (alreedy it has been‘ o
cited by the three-judge court in the North Carolinia Baker case.)

34 . : |

In the Goss  case the Supreme Court upheld the finding of a lower
cou#t that Ohio public school students who had beenlsuspended ffom
echool for miscenduct for up to 10 dafs, without a hearing, were
denied due'pfocess undef the Fourteenth Amendment. In a close 5-%4 -
decision the high court held: (1) that.since Ohio had chosen to |
provide the right to an educetien to chiidren, that right could not

- be withdrawn on charges ef.misconduct, without providing fair
proceaures
miscohducé charges, iﬁ eusteined, could certainly damage a student's
later employuent and educational opportunities, the state could not
unllaterally and without process getermine whether the misconcduct
had occurred -- thie collidee with the Que broccss clause's prohibpizion

against: arbltrary deprivation of" llbertyy (3) a l0-day school sus-'

pension was not de minimus in dlsregard of the due process clause,

(4) due process requires in such cases an oral or written notice
of the charges to the student, and if the charges are denied, an

explanation of the-evidence that authorities have and an opportunity

|

\

|

|

\

|

\

|

2m A S 3 M S T p R
L5 deteormine if the misconduct ccenrred: (2) since the

‘ \

|

|

‘

|

to'present a contrary version. The five-justice majority stopped

19 - , .
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short of construing the due process clause as requiring hearings

in short suspension cases, the opvortunity to secure ~uwuasel, cenirone
and cross-examine witnesses or call witnesses to verify the student's
version of the incident.

On theé other hand, as Justice White wrote for the majority:
”;..requiring effective notice anq informai hearing permitting the
student to give his version of the events will provide a meaningful
hédge against erroneous action. At least the discipliﬁarian will
be alerted to the existence of disputes about facts and arguments

about cause and effect. He may then determine himself to summon
the accuser, pemit cross-examination and allow the student to .°-
present his own witnesses. 1In more difficult cases, he may permit

counsel. Ln any cevent, nis discretion will be more informed and

we think the risk of error substantially reduced.

0 “Requiring that there be at least an informal give-and-take

‘bétwéen student and disciplinarian, preferably prioX to the suspension,
"will add little to ghé factfinding fﬁnc#ion Qhere the disciplinarian
has himself witnesséd thé cdnduc£-fo;miﬁg the basis for the cha;ge.
. But thiﬁgs are not always as they‘seem to be; and the étudent will
at least héve the opportunity to characterize his conduct and put
it in what he deems éhe proper context."” |
The four~judge minority echoed the refraip of non-judicial

L . intervention in the operatiors of public schools.and the need to

treat children.separately from adults: "The court holds for the first

’ - - 20
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time that the federal courls, rather than educational officials and

state legislatn:on, Lovse Lo cutherity to determine - > rules
appiiéable t;‘cléssroom discipline of children and teenagers in the
public échools...

nThe ;ourt ignores the expérience.of mankind, és‘wéll as
the long history of our law, recognizing‘that there é;g differences
which must be accommodated_in dgtermipg the rights and duties of
children as compared with adults.”

Underscoring this appfoéch, the minority opinibn gpeaks
of the state;s need to mainéain‘an "ordexly échooi system" and to
inculcate an understanding of the necessity for rules and obedience.

Wrmte 2 e vmem T ma e da e A e os e o L
T3 UnGSLslandiiny 15 110 1cdbS

. - v LI . Lo -
aportant thall léariilly LU Ledau aud

tl.

write. One who does not compreherd the meaning and necessity oOf

discipline is handicapped not merely in his education but throughout
Q'~

his subscguent life. In an age when the home and church play a

‘diminishing roi:\in shaping the character and value judgments of the

young, & heavier responsibility falls upon the schools. VWhen an
immature student merits censure for his conduct, he is rendered a

disservice if appropriate sanctions are not applied or if procedures

for their application are so formalized as to invite a challenge to

. the teacher's'authority - an invitation which rebellious -or even

merely spirited teenagers are likely to accept.. The lesson of

discipline is not merely a matter of the student's self-interest

- 21 . .
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in the shaping of his cwn character an” personality; it provides an
B earl§~und rstunding of the relevance to the social corpact of

respect for the rights of others. The classroom is the laboratory

in which this lcsson of life is best learnsd.”

From there the rminority arcgued that the due proces
regquirements imposed by the maﬁority mandates an adversary process
which interferes with the teacher-student relationship. "In mandating
due process procedures the Courﬁ_misapprehends the reality of the
normal teacher—éupil relationship. There 1svan ongoing relationship,
one in wnlch the teacher-must occupy many ;oles.-u educator, adviser,
friena and, at tlmes, parent-substltuté.*"It.ls garely'adve;s%rQ in -
nature ex&ept with re;pect to the chronically disruptive or in-
subordlnaﬁe pupil whom the teacher mﬁst be free to discipline withecut -
frustrating formalities;.. We have relied for generations upon the
expéiience, good faith ahd dedication of those who st aLf our pub l;c
schools, and the nonadversary mcéns of airing grievances that alwavs

have been available to pupils and their parents. One would have ™

-

*The role of the teacher in our society historicall§ has been an
honrored and respected one, rooted in the experience of decades.that
has left for most of us warm memories of our teachers, especially

those of the formative years of primary and secdondary education.

22
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thought belore today's opinion that this intormal melhod cf resolving

Gifference vas more compatible with the interesits of SThen T Ll

than feéort to any constitutiohalized précedure; however blandly it
may be defined by the Court.”

What éan one deduce from this maze of legal rulings and
opiﬁions? Is there any clear legal course which thoée who seek to
abolish corporal punishment in schools can follow, as a gﬁide “"to

the promised land." Speculation on Supremé Court directions is

always a risky ocCupation. The Court's compositibn may alter;

changing pubiic attitudes may re-inforce or shift judicial thinking;

and_no one can always predict accurately what an individual Supreme

. - »
a2l k4 s hl
Couxt oo may de in 2

However, despite these caveats, there are certain trends

i

thag i am willing toc cffer you, prefaced by a note of encouragement:
It Qas not too pany'years ago that lawyers who argued that the
iéngth of school kids' hair was a matte; of Personal taste were
regarded as frivolous‘if not worse. Today, while the Supreme'Cqurt
has not,ruléd affirmatively on this gquestion, more and more lower
courts are deéléring restrictions on long hair as outside the
province of school officials.

1. Until such fime'as professional, egpert opinibn on
the harm created by corporal punishhent matches public inéignation
over such behavior, the Supreme Court will steer clear of ruling
fhat corporal punishﬁent per se musf.be abolished. Particular

35
excesses, such as’ in the Ingraham case, will be condemned.

\‘1 23 -3
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2. Pafinite restrictions will be imposed on scheool

these will fall into two categories: full parental consent and

some degree of due process hearings berfore the punishment is delivsred.

(as psychologists you may debate whéther a due process hearing before
punishment delays the sanction and thus increases the child's

anxiety, whereas immediate punishment is more positive by making the

sanction more real and permitting the child to move on to other
behavior!)

3. A slight hecdge on one aspect. We are just beginning
to define the extent of the right of privacy as a constitutional

guarantee. There is a rising interest in this newly-declai®zd

.

right and as the paremeters develop the--issue of body security --

including corporal punishment -- may be incorporated within the

contours @f privacy.

So, where does this leave peopls in your profession,

" who are commited to the eradication of corporal punishment in-

o

schools? I suggest you are in the position of working just as hard
as you can, within your professional context, to support the fight
for abolition. The battle is being waged now both in educational and

public circles.. What is involved is a struggle over values; in how
we perceive children and the educational process, in what we can do

+

to humanize the institution of education and make democratic

procedures real and therefore meaningful. When school children

24 |
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realize that their own rights of p

B rivacy and due prceess arc being
i o :
: protzczad, and nersuzos chthor than jhysical force cur bo ucilizos?
' to deal with behavicr situations, then their respect for democratic !
\ |
procedures, including the rights of others, will grow. i
} * . _ k!
; Given the present public mood for stiffer law and order |
- _ postures and an end to "do-goodism" the liberalizing of disciplirary
methods in schools is a ‘difficult assignment. While the law, in
. . 3y
. 4 . . _ "
certain ways, may help this campaign, it will not be the determining :
factor. What is needed, as a companion to. the law, is an on-going ;
educational effort to persuzde the community that the rod and the
paddle are anathema to a civilized society. This challenge, this
AlAas S~ YTAIYI e
LA - g -t -
% - o
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